POLICY SERIES

Regulating Excellence
A series of articles by Rob Bernhardt, Advisor Projects and Policy for Passive House Canada. Rob
has worked with international agencies, national, provincial and local governments in developing
building policy. Prior to that he developed and sold certified Passive House buildings and lives in the
first certified Passive House on Vancouver Island, in Victoria, BC.

The first two articles in this series outlined the four imperatives for buildings to mitigate climate
change and the level of operating efficiency required to do so.
Meeting our commitments under the Paris Accord involves changing our building codes to require
highly efficient, low carbon buildings. BC started early with the BC Energy Step Code1 adopted in
2017 and the national model building code system was tasked with this role within the Pan Canadian Framework on Clean Growth & Climate Change ( the “PCF”)2. Under the PCF, signed in 2016,
the federal and provincial governments, with the exception of Saskatchewan, committed to a net
zero energy ready model national building code by 2030. In August, 2017 Canada’s energy ministers signed Build Smart – Canada’s Buildings Strategy3 mapping the path to the transformation of
Canada’s buildings to deliver the results described in the PCF and meet our international commitments under the Paris Accord.

“Meeting our commitments under the Paris Accord involves
changing our building codes to require highly efficient, low
carbon buildings.”
The BC Energy Step Code was developed prior to detailed federal plans and represented a first
attempt in the transformation of buildings energy performance. Passive House Canada engaged
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in the development of both the BC Energy Step Code and Build Smart and was pleased when both
were released. Both required further work to deliver the promised outcomes, but represented a
fundamental shift in thinking about building performance. For the most part, the need to change
how we design and build was recognized, and the foundation seemed to be laid for further improvement in regulations.
Some 3 years after the Canadian policies were put in place, it is apparent the regulatory & code
development process is not delivering the promised outcomes. This article outlines some of the
reasons for the disconnect between what was promised and what is being delivered.

Canada’s Building Code Development System
A quick look at how Canada’s code development system functions reveals the reasons for the growing divergence between Canada’s high level policy goals and the codes and regulations being
developed. Building code development is directed by the Canadian Commission on Building and
Fire Codes (CCBFC), a volunteer based decision making body with hundreds members drawn from
a broad cross section of industry and government. It operates through numerous standing committees, task groups and working groups to deliver its mandate to oversee the development of our

FIGURE 1 - Canada’s Building Code Development System4

4. Government of Canada: National Research Council. 2020. Canada’s National Model Codes Development System. https://
nrc.canada.ca/en/certifications-evaluations-standards/codes-canada/codes-development-process/canadas-national-model-codes-development-system
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national model buildng code with support from the Provincial/Territorial Policy Advisory Committee on Codes (PTPACC). A diagram of the structure is found in Figure 1 above.
The path to net zero ready new buildings under the model national building code is planned as a
series of steps, each representing an incremental improvement in operating energy efficiency. In
this respect, the proposed path under the model national building code bears a clear resemblance
to the BC Energy Step Code, which has helped to inform the national process. Building code
provisions for embodied carbon and the incorporation of renewable energy are not currently being
drafted.

In developing the BC Energy Step Code the need to
move away from past practices causing the endemic
“performance gap” (the difference between rosy
energy model projections made during design and
the actual performance of building upon occupancy)
was recognized. To achieve the desired objectives, project proponents must be responsible for
achieving specific measurable performance benchmarks. The need for other changes, including an
increased level of professionalization, was widely recognized when the Step Code was launched
and heralded as the start of a new era. However, after announcing high level policies or regulations, the real work is turned over to committees, such as the BC Energy Step Code Council and the
national Standing Committee on Energy Efficiency, to work out the details.

“Systemic factors constrain the capacity of our code system
to deliver the required outcomes, creating an urgent need for
increased direction & accountability.”
It is in working out those details that our regulatory system has fallen short. The experience of Passive House Canada is similar to that reported by other participants in the system in a paper published by Efficiency Canada.5 Systemic factors constrain the capacity of our code system to deliver

5. Efficiency Canada. 2020. Strengthening Canada’s Building Code Process. https://www.efficiencycanada.org/
report-strengthening-canadas-building-code-process/
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the required outcomes, creating an urgent need for increased direction & accountability.

Code Committees
The dynamic shifts once code committees start developing the details required to implement a high
level policy. It is at this point those with vested interests in the status quo become more fully engaged, and the voice of those committed to market transformation is relatively diminished. Experience reveals Canada’s code development process is constrained in four fundamental ways:
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Conflict of interest policies are not applied in the usual manner. Instead, those whose
interests conflict with our national goals are often considered “stakeholders” and are not
required to recuse themselves. For example, industry members having a vote or influence within a committee often represent companies or organizations generating their
income from the status quo or facing significant investments in product development,
systems and workforce training if highly energy efficient buildings become the norm.
The voice of such individuals seems to carry as much weight as the voice of government
with its public interest mandate.
Many of those involved in the process have a limited experience with highly energy
efficient buildings, and few have been responsible for their design and construction. As
a result, misunderstandings and mistaken assumptions about how such buildings function is common. As an example, efficiency
is commonly, and inaccurately, viewed as
a feature added to a conventionally designed building which increases costs.
Too many of those involved in the process
do not appreciate the degree of change
required, or even see the need for or
urgency of change, believing gradual half
measures are adequate.
Committee decisions are made on a consensus basis. But how can a large committee,
operating as described above, make the bold decisions required?

Not surprisingly, such committees have been unable to move forward in a timely way, having to
expend a great deal of effort to reach consensus on minor changes while remaining tied to past,
ineffective practices. Given the current composition of code committees, consensus based decision
making cannot deliver the outcomes promised in our national buildings strategy.

At a time when excellence is required, we have a system delivering
mediocrity and falling behind schedule.
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Entrenching the Status Quo
Although there are many examples of the watering down of performance outcomes offered by our
proposed codes and standards, two examples illustrate how the current system entrenches the
status quo:
• Despite the widely known limitations of the reference building approach to energy modelling, both the Step Code Council and the Standing Committee on Energy Efficiency voted to
permit it’s use as an alternative compliance path for Part 9 buildings (houses and other small
buildings), and the possibility of permitting it for Part 3 (large) buildings has been raised. More
information about the reference building approach along with examples of how it diminishes
performance requirements is provided in an accompanying article The Reference Building
Approach6. Permitting its use as a code compliance path eliminates the requirement for buildings to demonstrate actual operating efficiency plus adds complexity and cost to the design
process. Furthermore, its application is highly inequitable as it permits expensive buildings
with inefficient designs to be marketed as Step 5 or “Net Zero Ready” despite consuming
many times the energy of an efficiency designed affordable home. This one decision is
enough, on its own, to ensure our codes and standards will not deliver their mandated outcomes. Municipalities in British Columbia are becoming aware of the issue and recognizing
the Step Code, as currently implemented, will not enable them to meet their climate goals.
The City of Vancouver is not following the Step Code practice and concerns about this issue
have been raised a various meetings. Given the alignment of the Step Code with the planned
national model code, this is a national issue.

• Recently, the Standing Committee on Energy Efficiency was instructed by the CCBFC to not
include mandatory air tightness testing for many buildings in the proposed national code. It
seems the Standing Committee is unable to obtain clear reasons for the direction it received,
but they appear to relate to a limited availability of air tightness testing services in some parts
of Canada. Those in the business know how rapidly air tightness testing services can be
ramped up, and the service is unlikely to ever be available before it is required. Without an air
tightness test, it is not possible to know the performance of a building or if it may be subject
to damage from moisture condensation inside walls. Such testing is an essential, simple and
inexpensive method of quality control in any building, yet the CCBFC has, for largely unexplained reasons, directed the Standing Committee on Energy Efficiency to not include it as a
requirement for many buildings.

6. Bernhardt, Rob. (2020). Policy Series: The Reference Building Approach. https://www.passivehousecanada.com/policy-series-5-the-reference-building-approach
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In addition to entrenching past practices, our code
system has not been able to support performance
levels required for meaningful gains in efficiency.
For example, the Step Code Council has reduced
the performance benchmarks to enable Part 9
homes to meet the lineal metrics of the top level of
performance (Step 5), without meaningful improvement in construction practices7. Furthermore, it is a
simple matter to design a home meet Step 5 of the
BC Step Code (similar to “Net Zero Energy Ready”
in the proposed national model code) that barely meets or may not even meet today’s minimum
building code prescriptive requirements for thermal
performance. Builders are being trained in their
accredited professional development programs
how to achieve any level in the Step Code without
substantially changing their practices or the quality
of components. Despite the marketing fanfare, the
Step Code is not delivering anything close to the
outcomes required to address climate change, and
the national model code is on a similar trajectory.
These examples are part of a pattern of reducing outcomes to accommodate those who are less
comfortable with change. Each accommodation takes us further from where we need to be. Fundamental changes are required to enable the regulatory system to shift from a mindset of accommodating mediocrity to one of enabling and celebrating excellence.
Anxiety is part of any change, but the changes required to deliver truly efficient and low carbon
buildings are not that difficult, as has been demonstrated by industry leaders across the country.
Professional designers and builders quickly learn the required skills and are generally successful on
their first project. Enabling industry leaders to change the norms rather than lowering standards to
placate todays average is not only effective - it can be fun.

A Buildings Champion within Government
The extent to which Canada’s regulatory system is struggling to deliver outcomes is unsettling.
Whether it be code development, funding programs, public procurement, developing a regulatory
structure for energy advisors, or rolling out a public engagement program, the lack of vision, commitment and direction is striking. There are numerous committees, tasks forces, departments and
ministries working on all manner of initiatives, often without coordination or a clear understanding

7. Government of British Columbia: Building and Safety Standards Branch. (2019). BC Energy Step Code Requirements.
https://energystepcode.ca/requirements/
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of what needs to be achieved. Although there are often capable staff involved, it is difficult to find
someone with authority to make decisions. Further study of issues not requiring study is common.
We have asked federal and provincial staff who their ‘buildings champion’ is - the leader they look
to with the mandate and responsibility of ensuring appropriate targets, alignment and schedule.
No such person has been identified in response to our enquiries. If the transformation of Canada’s
buildings is a project, there is no project manager or leader to support the required decisions, to
ensure the many actors are aligned, share a common understanding of what is to be achieved, and
the time available to do so. Without such leadership within government, Canada is on the path to
mediocrity in building performance, a path with no bottom. Each decision reducing outcomes sets
the stage for the next decision to go lower still. There is a clear and urgent need for governments to
appoint internal leadership with the expertise, authority and responsibility to keep the process on
track.

“There is a clear and urgent need for governments to appoint
internal leadership with the expertise, authority and responsibility to keep the process on track.”
In addition to support from many within industry, there is broad public support for the outcomes
our climate requires. Our elected leaders have repeatedly confirmed their support and adopted
appropriate policies. Eventually, whether to avoid carbon tariffs on our exports, to demonstrate
compliance with our Paris Commitments, to maintain a competitive industry or simply to meet
the needs of Canadians, we must fundamentally change our building regulations and the process
that develops them. Operating energy efficiency is the first issue Canada has chosen to regulate,
but others must soon follow.
Embodied carbon, renewable
energy, circular economy and
others must all be addressed
to ensure a habitable planet.
Those topics will encounter
similar challenges and require a similar commitment
to excellence for timely and
effective solutions. We cannot
afford to have all aspects of
building performance falter
as operating energy efficiency
has done.
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